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Regular Meeting 
BROOKLYN BAR ASSOCIATION 
Wednesday Evening, April 10th, 1957, 8:00 P. M. 


123 Remsen Street, 
Brooklyn 1, New York 


PROGRAM OF MEETING 


1. Reception of New Members. 


2. Hon. Walter Bruchhausen, United States District Judge, Eastern 
District, New York, will address the meeting on the topic “Federal 
Jurisdiction of State Actions.” 

Arrangements have been made for dinner in the second floor dining 
room of Joe’s Restaurant. The entire dining room is reserved for us. 
Order from the regular menu. Kindly notify the office if you are to 
attend so that Joe’s can be properly prepared. 


The Brooklyn Barrister, the official publication of the Brooklyn Bar 
Association, is issued eight times each year, October through May, for the 
bevgess of furnishing information to tts members of the activities of the 

ssociation. 


Articles appearing in the Barrister should be considered as the views 
of the respective authors and do not necessarily carry the endorsement 
of the Association. 

Editorial Board 
LOUIS E. SCHWARTZ, Chief Editor 
GLADYS M. DORMAN LOUIS J. MERRELL 
K. FREDERICK GROSS MARGARET RUGGIERO 
S. STANLEY KREUTZER ALICE E, RUBIN 


The Brooklyn Barrister is published monthly, October through a. 
by the Brooklyn Bar Association, at 123 Remsen St., Brooklyn 1, N. Y. 
Second-Class mail privileges authorised at Brooklyn, New York. Sub- 
scription price is $1.50 per year. 
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—by ROBERT S. FLECKLES 





One of the noblest traits that a man may have, is the virtue of 
humility. It is one of the characteristics of a great man, and seldom is 
possessed by little men. 


Some thirty years ago, a young law student had recently passed the 
bar examination, and was required to accomplish the next hurdle, namely, 
the Character Committee. As usual, it was necessary for him to obtain 
the various affidavits from clergymen, members of the judiciary, past 
and present employers; and such additional character references as he 
might be able to secure. He had to obtain appointments with all of the 
various individuals, and advise them of the affidavit which was sought. 
Some times he would be kept waiting for long periods of time in the 
reception office of a previous employer, or outside some judicial chambers, 
waiting to get the necessary interview. Many of the persons seen, obvi- 
ously were disturbed at the encroachment in their busy lives; others 
advised him to prepare an affidavit, and submit a draft to them for 
approval, and others would just as soon not be bothered at all. Some 
times he got “the run around”. It was a tedious procedure. 


One day it occurred to the young man that he was acquainted with 
a Judge of the Court of Appeals who at that time had his Brooklyn 
chambers in the Borough Hall Building. The thought of getting a 
character affidavit from a Judge of the Court of Appeals was promptly 
dismissed, particularly in view of the “hard time” that lesser lights had 
already given him. However, on reflection, he thought that at least it 
would be worth a try, with the result that a few days later, he arrived 
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in the vicinity of the Borough Hall Building in Brooklyn. He walked 
around the building a couple of times, endeavoring to acquire enough 
courage to go and see the Judge. Finally, he managed to obtain enough 
determination to make the effort. He opened the door to the outer office 
of the Judge’s chambers with considerable trepidation. The physical 
layout of the chambers was such, that the Judge’s secretary was in the 
outer office, and the door leading into the Judge’s chambers was so 
situated that if that door was open, and the Judge was seated at his desk, 
he could see anyone entering. Fortunately, all of these favorable factors 
existed on the day in question. The Court of Appeals Judge, sitting at 
his desk, noticed his visitor and calling him by name, cheerfully beckoned 
the young man to come into his chambers. He asked what he could do, 
and almost inaudibly the young man inquired of the Judge, whether he 
would be willing to give him an affidavit to the Character Committee. 
What an amazingly different reaction than when he had visited less im- 
portant people. The Court of Appeals Judge said that he would be more 
than happy to give the affidavit. He called his secretary in immediately, 
dictated it himself, and told her to type the affidavit on Court of Appeals 
stationery. While the affidavit was being drawn, the Judge cordially 
chatted with his nervous visitor, giving him words of encouragement. 
Soon the affidavit was brought in for his Honor’s signature, which he 
acknowledged before a notary and then gave a friendly pat on the back 
to his visitor and sent him on his way with his proud possession. 


It was a profound and moving lesson to the young law graduate who 
had witnessed a living sermon in humility which he never forgot. It 
demonstrated so clearly that the bigger the man, the more human he is. 


It might be of interest to know that the Court of Appeals Judge 
was the Honorable Frederick E. Crane, and the young man was the 
writer of this page. 


PROPOSE A FRIEND FOR MEMBERSHIP IN 
THE ASSOCIATION 


Active Membership ..........+00-- isntudienn canis $25. per year 
Active Membership up to 10 years in practice ...... 12. per year 
Junior Membership, first 5 years of practice 


All facilities, including use of law library, available to all members. 
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APPLY TO US FOR 


GOOD 
MORTGAGE LOANS 


The East New York Savings Bank 

Will Make First Mortgage Loans 

on Good Properties preferably in 

the City of New York, Long Island 
and Westchester. 


APPLY DIRECT TO 
MORTGAGE APPLICATION DEPARTMENT 


Est New York 
SAVINGS BANK 
HOME OFFICE 
ATLANTIC AND PENNSYLVANIA AVENUBS 
BROOKLYN 7, NEW YORK 
TELEPHONE, HYacineh 8- 1000 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





Practical Trial Tactics —by MAX GANZER* 


NEGOTIATION IN A NEGLIGENCE CASE 


1. It is worth while to take a somewhat lesser sum in settlement 
than you anticipate from a jury verdict. The essence of negotiation is 
built on that old proverb, “A bird in hand is worth two in the bush.” 
In a case that is settled there is a degree of finality which is not part of 
a verdict obtained from a jury. There is always a possibility of reversal 
on appeal. Further, there is also a possibility of not being able to collect 
your judgment once it is rendered. 


2. Never forget that the essence of negotiation is compromise; in 


effect, you’ve got to meet your opponent about half way if you wish to 
consummate a negotiation. 


3. Try to be friendly, relaxed and fair in your presentation. 


4. Give the impression that you are prepared to the hilt to try your 
case, that your witnesses, including the expert witness the doctor, are 
ready to testify and that you have all your other proof. In this regard, 
remember to keep your file in order so that it will be possible for you 
to get any paper you wish quickly. 


5. If you are asked to give your figure, give one that is reasonable 
but give yourself room to decrease it. You can always lower your figure 
in negotiation but never raise it. 


6. Never give an unreasonable starting figure. This will almost al- 
ways destroy any negotiation. 


7. After making an opening gambit, wait for the other side to 
reveal its position. Make note of the interest that the other side displays 
in wishing to settle the case and be guided accordingly. 


8. Don’t be over anxious. At least do not display anxiety even if 
you feel it. If the other side gets that impression, this will weaken your 
position in bargaining. 


9. Keep your client out of the area of negotiation. Many a client 
who has interposed himself has destroyed the possibility of negotiation 
by unruly tactics. 


*Law Assistant to Hon. Thomas E. Morrissey, Jr. 
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INTER-COUNTY TITLE 


GUARANTY AND MORTGAGE COMPANY 


1927-1957 
Our 30th Anniversary 


PUT INTER-COUNTY TITLE INSURANCE 
behind your title, because a title 
may be perfect as a matter of record 
and worthless as a matter of fact 


14 FULLY-STAFFED OFFICES 


NEW YORK, NEW JERSEY, CONNECTICUT, INDIANA, 
OHIO, FLORIDA, KENTUCKY, DELAWARE, MARYLAND, 
VIRGINIA, WEST VIRGINIA and DISTRICT OF COLUMBIA 


Now Operating in Every County of New York State 


BROOKLYN OFFICE 
130 CLINTON STREET MAin 4-1254 


DANIEL J. LYNCH 
Vice-President and Manager 


THOMAS H. QUINN 
President 





10. Always check with your client as to a tentative figure reached 
in negotiation because after all it is the client who must be satisfied. 


11. In this regard it is a good idea once you have reached final 
settlement to have your client take the stand and ask him a few ques- 
tions as to whether he is satisfied with the settlement. In this way you 


will get the settlement on the record and you will be absolutely in the 
clear. 


12. If negotiations finally terminate in a figure that you regard as 
too low, always be sure to notify your client of that figure. Do not 
take the responsibility for refusing it. Why not? Well here is an ex- 
ample of what occurred in one case. At first there was an offer that 
was considered very low. Finally the offer was raised to $10,000 which 
the attorney still considered as low. That was the final figure offered re 
settlement by the other eside. The attorney did not notify the client 
of this figure, refused it and went to trial. After the trial there was 
a verdict for the defendant. As the client and his attorney were about 
to leave the courtroom, the judge spoke to the client and said that he 
thought it was too bad that the client did not accept the offer that was 
made before the commencement of the trial. This was the first time the 
client said that he had learned about this. The attorney was on the spot 
and was called up before the Grievance Committee of the Bar Associa- 


tion. Thus, you can see what the failure of the attorney to notify his 
client can lead to. 


13. Many times the judge can be your friend in negotiation. Watch 
his reaction to figures mentioned and, if he seems to go along with the 
figure you mention, this will serve as a lead for you. If his reaction 


to the figure mentioned by your opponent is negative, this, too, will 
serve as a guide. 


14. After a reasonable amount of talk it is quite proper to ask the 
judge for his opinion. Many times the judge will suggest an amount. 
If it is reasonable, of course you will go along with it. The other side 
will have a difficult time bucking it. If, in your opinion, you feel that 


it is unreasonable, say nothing to that effect but suggest that you would 
like to check with your client. 


15. Never volunteer information. As a judge I know quite well 
aptly said, “Never miss an opportunity to keep your mouth shut.” 


16. If you reach a stage in negotiation where you are seemingly 
deadlocked, ask to speak to the judge without the presence of the other 
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side. This is perfectly proper and you can stop fencing. You can 
notify the judge exactly what you have in mind. This may break the 
deadlock and lead to further negotiation. 


17. If you have agreed to a figure do not vacillate and change your 
mind. You may quickly get the reputation of one whose word cannot 
be trusted and this will hurt you tremendously in any future negotiations. 


18. If possible, try to find out in advance what the reputation is 
of the other side re settlements. The other side will in most cases be 
an insurance company. By reputation I mean, is it reasonable, is it a 
hard settler, does it bargain hard; that is, does it start with extremely 
low figures and very gradually increase its bid. The best way that I 
can illustrate this is in a negotiation which took place involving a woman 
plaintiff who had four ribs, two legs and two arms broken in an auto- 
mobile accident. When the plaintiff came up with a very reasonable 
figure in offering to settle, the insurance negotiator exclaimed at this 
point, “That figure is much too high.” The other side replied, “What 
do you mean too high. We think it’s reasonable.” The insurance rep- 
resentative snapped “She’s here, isn’t she.” This, to my mind, illus- 
trates in a nutshell what the attitude of some insurance adjusters is. 


19. If the other side makes a final offer which is low and unreason- 
able and cannot be budged, then this is the point to proceed with your 
case. If you have prepared well, the presentation of your first witness 
may well culminate in the settlement of the case. You will then be 
leading from strength. 


20. At the outset of negotiations, do not get off on a tangent and 
discuss the law of the case. You are there to discuss the settlement of 
the case and not the law. 


21. Do not become angry or abusive. This can well destroy any 
negotiation. After all, you are dealing with people and you have to take 
into consideration their feelings or reactions in the matter. 


22. On many occasions even after the case has gone to the jury 
the other side may make an offer of settlement. At this point you must 
take a new look at your case and evaluate it. You should consider the 
additional expenses that were entailed in the trial of the case, for in- 
stance, the calling of expert witnesses like doctors and engineers. You 
should also consider the length of time that the jury is out at the time 
the offer is made. This may indicate a deadlock or even possibly that 
there is a tendency towards a defendant’s verdict. Another aspect of 
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the case to be considered is how well in your consideration did the case 
go to the jury. Now, even though you decide that the offer is not a 
reasonable one, always notify your client of the offer. The reason for 
this has been explained above. Now, as an actual illustration of an 
offer of settlement, this is what occurred in one of the cases that was 
tried two years ago in the Supreme Court Kings County. This was an 
action involving a woman who slipped on snow and ice and the defend- 
ant, of course, was the City of New York. After the case had gone to 
the jury and there was a strong indication that the jury felt that the 
defendant should have the verdict, there was an offer of settlement by 
the City of New York. This offer of settlement came at a time when 
the jury actually had reached a verdict for the defendant. However, 
the jurors had not yet come into the courtroom when the offer of settle- 
ment was proposed. The plaintiff’s attorney, weighing all the factors in 
the case, accepted the offer of settlement. 


23. Humor has its place in negotiation. A well turned phrase or 
a quote can bring a smile to the lips of the person representing the other 
side and may well supply the leverage necessary for a settlement. 


24. In the settlements it may be necessary for you to shave your 
fee somewhat in order to consummate one. This you may have to do 
to save the settlement. Your client may be adamant as to the amount 
he wants and the shaving of your fee might be the only way to do it. 


25. In many negotiations the business of liens come into the picture. 
Where a workmen’s compensation lien is involved, an employer repre- 
sented by the insurance company is subrogated to the amount of the 
compensation which it has paid to the claimant from any recovery by 
the claimant against a third party. This insurance company may well 
decide to throw in its lien to settle a case. Psychologically, it is com- 
paratively easy to get an insurance company to do this because it is 
money which has already been paid and not what it has to pay. This 


may be a considerable sum, particularly where a serious injury has taken 
place. 


26. Ifa jury has been selected and is in the jury box, it’s a good idea 
not to be too obvious about settlement negotiations. If you are so, some 
members of the jury may be set to thinking less about your case than 
they would otherwise. The best place for negotiations would be the 
judge’s chambers or at least not in the presence of the jury or where 
the jury can see you go into any room for conference. 
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27. On settlements where you are opposed by two defendants, you 
may have a situation arise where one of the defendants is willing to pay 
a reasonable share of the settlement but the other one will balk. You 
might point out to the balking defendant that he can be “hit” for the 
complete amount if you should sever your case against the settling de- 
fendant and proceed to trial against him. 


28. In reference to small offers of settlements made by some de- 
fendants, especially those who are not covered by insurance, I have heard 
this advanced as an argument in favor of the offer, “My client has never 
paid more than $500 on this type of injury and I can’t convince him 
to pay any more.” The answer to this is “If you can’t convince him 
the jury will.” This has been effective in a number of instances. 


29. Negotiation is an art that you gain through experience but per- 


haps these comments can save you money, aggravation and some hard 
knocks. 


BROOKLYA’'S y S, g- 


“.\ “DIME 
Fiduciary 


SAVINGS BANK OF BROOKLYN 


DOWNTOWN......0...000000 Fulton Street and DeKalb Ave. 
BENSONHURST............... 86th Street and 19th Avenue 
Ave. J and Coney Island Ave. 
Mermaid Ave. and W. 17th St, 


Member Federal Deposit Insurance Corporation 





Advance Sheet Quiz —sy x. Frepeick Gross 


1. May a village violate its own zoning ordinance by locating a 
municipal garage in a residential area? 


( ) Yes ( ) No 


2. Is Veterans’ Administration, assignee of a veterans’ polio insur- 
ance policy, entitled to recovery from the insurer for treatment of the 
veteran ? ( ) Yes ( ) No 


3. Is underwater spear gun, powered by carbon dioxide, an “air 
rifle or similar instrument in which the propelling force is air”? 


( ) Yes ( ) No 


4. Is car owner, who violated statute by leaving key in ignition, 
liable in damages caused while car was being driven by a thief? 


( ) Yes ( ) No 


5. Will widow of employee be denied Workmen’s Compensation 
benefits, where employee preferred death from injury to acceptance of 
blood transfusion as contrary to his religious beliefs? 


( ) Yes ( ) No 


6. Is State civilly liable for damages caused by escaped convict who 
stole a car and ran into plaintiffs? ( ) Yes ( ) No 


7. Does indictment of epileptic, charging him with criminal negli- 
gence upon his losing control of his auto and killing schoolgirl on side- 
walk, sufficiently charge a crime? ( ) Yes ( ) No 


8. Does taking a blood sample from unconscious defendant, who 
had been involved in fatal auto acicdent, constitute an unreasonable search 
and seizure and the admission of such evidence a denial of due process? 

( ) Yes ( ) No 


9. May employee recover damages from employer which failed to 
inform employee of a tubercular condition, discovered by employer’s 
medical department, it not being obliged to provide medical examinations? 

( ) Yes ( ) No 


10. To rehabilitate a witness may prosecutor play recording to jury 
of interview with witness when he was under influence of sodium pento- 
thal a “truth serum’’? ( ) Yes ( ) No 

(Answers on page 141) 
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KINGS COUNTY 
TRUST COMPANY 


Established 1889 
FULTON STREET ot the corner of COURT SQUARE 
la the Heart of the Civic Center, Brooklya 





BROOKLYN BAR ASSOCIATION 
Report of the Nominating Committee for 1957 


To THE MEMBERS OF THE BrooKLYN Bar ASSOCIATION : 


Pursuant to Article VI of the by-laws, the Nominating Committee reports that 
it has made the following nominations for Officers, Trustees, and the Nominating 
Committee to be candidates for elections at the Annual Meeting on May 8th, 1957. 


OFFICERS 
WO DOOD ics icdenes dim ccadaaaebeweeeemiad Louis J. Merrell 
es we era re Francis M. Verrilli 
For Second Vice President ...........0.e002 Lynn G. Goodnough 
FOP SG VICE PICMG 6 oc ocesccccscccmecsenas Raymond Reisler 
We COUN ss cases ccctuss cacedcasdutevewaen Frederick A. Keck 
Pee: SIGS is ec cctdeweciawiesevedikagher Frederick Weisbrod 
TrusteEes—Class of 1960 

Robert W, Cauldwell Roy M. D. Richardson 
Edward V. Gross John H. Schmid 


Louis E. Schwartz 
NoMINATING CoMMITTEE—Class of 1960 
Harold J. Baily Stanley Kreutzer William C. Mattison 


Pursuant to Section 4 of Article VI of the by-laws, other nominations may be 
made by posting a list of such nominations subscribed by at least fifteen Active 
members, at least fifteen days prior to the annual meeting. 


Respectfully submitted, 


BENJAMIN R. RAPHAEL, James S. Brown, 
Secretary. Chairman. 


COMING EVENTS 


Surrocate’s Court SECTION 
Monday, April 29, 1957, 8:00 P.M. 


Orrin G. Judd, former Solicitor General of the State of New York, will 
address the section on “Trust Accountings in the Supreme Court”. A question and 
answer period will follow. 

Freperick A. Keck, Chairman. 


* * * 


MUSICAL COMEDY 
May 24, 1957—“Kincs anp I”—Academy of Music 


Remembering the success of last year’s production, we are certain that you will 
want to get seats for our new musical comedy which bids fair to being even greater 
than the last. 


Seats are reserved, $3.00. First come—first served. 
Get your tickets now. Send your reservations to the Association office. 


Answers to Advance Sheet Quiz 


1. Yes—2 N. Y. 2nd 190 6. No—91 So. 2d 153 

2. No—238 F. 2d 594 7. Yes—2 N. Y. 2d 133 
3. No—157 N.Y.S. 2d 492 8 Yes—79 N. W. 2d 810 
4. No—91 So. 2d 243 9. Yes—237 F. 2d 229 

5. Yes—304 P. 2d 828 10. No—237 F. 2d 893 
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Book Notes —MARGARET R. RUGGIERO, Edtior 


THE F. B. I. STORY, Don Whitehead, Random House, 372 pages, 
$4.95. 


“The primary mission of our Constitutional Republic,” declared J. 
Edgar Hoover, Director of the Federal Bureau of Investigation, “is to 
preserve the balance between freedom and authority.” 

The FBI Story, written by Don Whitehead, pulitzer prize winning 
reporter and head of a Washington, D. C. news bureau, is a history of a 
law enforcement agency which never lost sight of this ideal expressed by 
its Director. 

The author in excellent narrative form presents in one volume, writ- 
ten with the full cooperation of Mr. Hoover and his associates, a detailed 
account of a half-century of law enforcement beginning with the forma- 
tion of the then called Bureau of Investigation in 1908. The FBI as 
the renowned organization we know it to be today stems from the memo- 
rable day in 1924 when the Attorney General, Harlan F. Stone, later 
Chief Justice of the United States, appointed Mr. Hoover head of the 
somewhat inept and political football Bureau of Investigation. But the 
early history of the Bureau indicates the pitfalls which a law enforcement 
agency could and did fall into prior to Mr. Hoover’s selection as Director. 
The statement by the author of the conditions under which Mr. Hoover 
accepted the post augured the success that was to follow: “The Bureau 
must be divorced from politics and not a catch all for political hacks. 
Appointment must be on merit,” stipulated the Director. 

Many of the stories related therein were the sensational headlines 
of our newspapers over the past 30 years. But the book is replete with 
background information on the difficulties faced by the Bureau over the 
years, the policies laid down by the Director in order to attain an efficient 
organization, the training facilities for its agents, the establishment of 
the Identification Division for fingerprints, the creation of the FBI 
Laboratory, the FBI National Academy to train police officers in up to 
date methods of law enforcement and other sidelights of the Bureau. 


Of special interest to the lawyer reader is the strong emphasis in 
the training of an FBI agent on the preservation of the constitutional 
rights of all individuals with whom an agent may come in contact. Men 
of integrity and ability were sought for this special task of law enforce- 
ment which was to stress the importance of rendering to every individual 
under investigation his rights under the constitution. Mr. Hoover 
recognized from his inception as Director that too lax law enforcement 
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would lead to anarchy, too stringent law enforcement without consti- 
tutional safeguards, to tyranny. 

Within the pages of this work will be found the account of the much 
publicized crimes and criminals of the ’30’s—the Lindbergh kidnapping, 
the Kansas City Massacre in which four law enforcement officers were 
killed and two wounded, the Urschel kidnapping, “Machine-Gun” Kelly, 
John Dillinger, “Pretty Boy” Floyd, “Baby Face” Nelson, the Barker- 
Karpis gang and others equally notorious. That the fight against the 
lawless element in our society is a continuing battle is apparent from the 
author’s account of the recent cases as the FBI’s solving of the tragic 
kidnappings of Peter Weinberger and Bobby Greenlease; the detection 
and subsequent conviction of Jack Graham of Colorado who was re- 
sponsible for placing a bomb on an airliner on which forty-four persons 
aboard perished when the bomb exploded while the plane was in flight. 


The wide scope of the investigative jurisdiction of the FBI is 
brought out by the author in depicting the Bureau’s work in the fields 
of espionage, sabotage and subversion. Cases investigated by the FBI 
such as the Duquesne Spy Ring, the Nazi saboteurs who landed on the 
East Coast during World War II, the Alger Hiss case, atomic spies 
Harry Gold and the Rosenbergs, the Harry Dexter White case—are well 
known. However the details behind the decision made by President 
Roosevelt giving the FBI primary investigative jurisdiction of all espion- 
age, counterespionage and sabotage matters in this country, and the 
Presidential Directive in 1940 making the FBI responsible for foreign 
intelligence work in the Western Hemisphere are little known. It was 
this 1940 Presidential Directive, recounts the author, which resulted in 
the formation of the Special Intelligence Service carried on by the 
Bureau in Latin America during World War II. 


The writer exposes the unfounded attacks made on the Bureau 
over the years in regard to civil rights in spite of the scrupulous regard 
of the FBI for personal liberty. One of the early attacks came from 
Representative Vito Marcantonio who told the House in 1939 that 
Hoover’s security preparations “lay the foundation . . . for a Gestapo 
system in the United States.” A vitriolic attack on the FBI was made 
at the same time by the Communist party. Again in 1954, the author 
tells how the enforcement by the FBI of the Civil Rights Statutes on 
instructions of the Department of Justice, resulted in criticism of the 
FBI at the annual Governor’s Conference on the ground that the police 
powers of the States were being invaded. 


To the many who are familiar with the great accomplishment of 
the FBI, Mr. Whitehead’s book will give a deep insight into the inner 
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NOT ALL COSTS ARE UP 


The Brooklyn Bar Association recommends the Group 
Accident and Health Insurance Plan underwritten by 
the United States Life Insurance Company in the City 
of New York, which offers among other things, hospi- 
talization benefits, miscellaneous hospital expenses and 
surgical benefits. 


Originally endorsed and sponsored by your Association 
in 1948, the plan has considerably increased its usable 
benefits and other features since then, without increasing 
premium costs for the basic coverage. 


All active members are eligible to apply for this plan, 
subject to approval. 


All benefits will be paid in addition to any other cover- 
age you may have. 


Administered by 


TER BUSH and POWELL, INC. 


148 Clinton Street 342 Madison Avenue 905 Walbridge Building 
Schenectady, N. Y. New York 17, N. Y. Buffalo 2, N. Y. 
MUrray Hill 2-7895 


Ter Bush & Powell, Inc. 
342 Madison Avenue 
New York 17, N. Y. 


Please send me your latest brochure giving the pertinent details of the 
Brooklyn Bar Association Income Protection Plan, or have one of your 
representatives call me. 





workings of the Bureau which are responsible for its large measure of 
success. To those few who think of the FBI as a cold and foreboding 
law enforcement agency, the author’s scholarly research and lucid pres- 
entation will impart life and breath into an organization whose members 
live their motto—Fidelity, Bravery and Integrity—for the continued 
enforcement of the laws of the United States and the protection of the 
basic liberties of all its citizens. 


AvBert J. MILLus 
eS . 


Epitor’s Note: Members wishing to become part of a panel of 
reviewers of new publications are asked to communicate with Miss 
Ruggiero, c/o the Association. We will appreciate your help. 


LETTER TO THE EDITOR 


CONGRESS OF THE UNITED STATES 
House OF REPRESENTATIVES 


Washington, D. C. 


March 13, 1957 
Louis E. Schwartz, Esq. 


Chief Editor, Brooklyn Barrister 
Brooklyn Bar Association 

123 Remsen St. 

Brooklyn, N. Y. 


Dear Lou, 


I wish to call attention and correct a momentous error appearing on 
page 116, third paragraph in the delightful article by Gladys M. Dorman, 
“It Is The Law You Know”. 


Gladys writes, “The House of Commons, of course, is the greatest 
legislative body in the world”. 


The United States Congress composed of the Senate and the House 
of Representatives is the greatest legislative body in the world.. The 
House of Commons may have been at one time. 


Everyone is entitled to his opinion but the use of the words “of 
course” in the sentence spurred me on to write. 


Cordially, 
Francis E. Dorn 
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SURROGATE’S COURT SECTION 


Outline of addresses by Henry Puirxin, Esq. and 
Car D. Scutitt, Esq. at the March 21st, 1957 meeting 


REAL PROPERTY OF A DECEDENT 


I. Real Property of an Intestate Decedent. 


A. Automatically Descends (Sec. 83 D.E.L.) to distributees as Tenants in 
Common (Sec. 84 D.E.L.), Subject To 
1. Right of Administrator to take Possession, manage, sell, mortgage or 
lease pursuant to Art. 13, SCA (Sec. 123 D.E.L.). Such Right Dis- 
cretionary with Administrator (Matter of Merrill, 165 Misc. 161; 
Matter of Condax, 84 NYS 2nd 551). Although Loss due to failure 
to Act may be surchargeable (Matter of Baker, 164 Misc. 92; Matter 
of Willer, 171 Misc. 582). 
a. Distributee in Possession Liable for Rent to Administrator (Matter 
of Limberg, 281 N. Y. 463; Matter of Burstein, 153 Misc. 515; 
Matter of Bullock, 34 NYS 2nd 324; Matter of Fraser, 81 NYS 
2nd 648); But only from Date of letters (Matter of Merrill, 165 
Misc. 161; Matter of John E. Ferry, Rich. Co, NYLJ, Dec. 14, 
1939). 
b. Judicial Enforcement of Administrator’s Rights under Sec. 123 
D.ELL. 
1. Fixation of Fair and Reasonable rent and removal on defaults 
(Matters of Burstein and Bullock, supra, Est. of Harry J. 
Haller, Queens Co., NYLJ, Sept. 21, 1954; Est. of Mooney, 
Kings Co., Aug. 25, 1954; Est. of Benj. R. Eua, Kings Co, 
NYLJ, June 1, 1953). 
2. Direction against interference (Est. of Samuel Goldin, Kings 
Co.). 
3. Inspection by brokers or prospective purchasers (Est. of Eliz. S. 
Hussey, Queens Co., NYLJ, June 2, 1952). 
4. But Surrogate Lacks Jurisdiction to compel non-distributees to 
pay rent or evict him (Matter of Haink, 135 NYS 2nd 502). 
c. Administrator in Possession must pay charges and make repairs 
(Matter of Collins, 158 Misc. 798). 
d. Length of Possession by Administrator. 
B. Establishing Title to Intestate’s Real Property. 
a. Descent of Real Property governed by Sec. 83 D.E.L. 
b. Determination of Distributees. 
1. Probate of Heirship (Secs. 311-313 SCA). 
2. On Judicial Settlement (Sec. 242 SCA). 
II. Real Property of a Testate Decedent. 
A. Who may devise (Sec. 10 D.E.L.). 
B. What may be devised (Sec. II D.E.L.). 
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C. Who may take (Sec. 13 D.E.L.). 


D. Title vests at death (Waxson Realty Corp. v. Rothschild, 255 N. Y. 322; 
Barber v. Terry, 224 N. Y. 334), subject to Executor’s Powers under will 
or statute (Sec. 13 D.E.L.). 
E. Specifically Devised Real Property. 
1. Resort to only after Personal Property and Generally devised Real 
Property has been exhausted (Duck v. McGrath, 160 A. D. 482, Aff’d 
212 N. Y. 460) and only with Court Approval (Sec. 232 SCA) on peti- 
tion and notice. 
F. Generally Devised Real Property. 
1. Absent will prohibition, Executor may take possession and manage 
(Matter of Langone, 146 N.Y.S. 2nd 910), Except against competent 
sole residuary legatee of Solvent Estate (Matter of Zalaznik, 244 A. D. 
282; but see Matter of Burrows, 139 N.Y.S. 2nd 135). 
2. Executor’s duty to take possession under power of sale express or 
implied. 
a. Election to take in kind extinguishes Power of Sale (Trask v. 
Sturgess, 170 N. Y. 482, McDonald v. O’Hara, 144 N. Y. 566; Mat- 


ter of Schmitt, 179 Misc. 83; Matter of Maratti, 138 N.Y.S. 2nd 
791). 


b. Power of Sale ineffective against intestate Real Property (Matter 
of Toplitz, 191 A. D. 477, Aff’d 234 N. Y. 556). 
3. Statutory Power of Sale (Sec. 13 D.E.L.). 
a. When Effective. 
b. Retroactive Effect. 


Proceeding under Article XIII SCA. 
a. Property Subject to Disposition. 


1. Real Property Defined (Sec. 2 RPL, Sec. 80 D.E.L. and Sec. 314, subd. 
12 SCA). 


2. Decedent’s Contract (Sec. 246 SCA; Matter of McGuire, 251 A. D. 
337; Aff’d 277 N. Y. 527). 


b. Property Excluded From Disposition (Secs. 233, 235 SCA, Matter of Mc- 
Manus, 282 N. Y. 420; Matter of Demarest, 146 Misc. 442; Matter of Isaac 
Glass Bronx Co., NYLJ, June 12, 1950). 


c. Purposes of Disposition (Sec. 234 SCA). 
d. When and how Proceeding Brought. 


1. Satisfy debts, claims and Demands (Matter of Cunniff, 272 N. Y. 89; 
Matter of McKenna, 171 Misc. 273. 


2. Payment and distribution (Matter of Kelly, 144 Misc. 330). 


e. Who may petition (Sec. 236 SCA; Matter of Sperry, 33 N.Y.S. 2nd 784; 
Klein, 188 Misc. 34; Cunniff, 272 N. Y. 89). 


f. Necessary Parties. 
g. Procedure. 
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New Members: 


The Committee on Admissions of which Mr. John H. Schmid, 
Chairman, has approved the following applications for membership: 


Active: 


William A. Anzalone, 9 De Kalb Avenue, Brooklyn 1, N. Y. 
Irving B. Bushlow, 26 Court Street, Brooklyn 1, N. Y. 


Junior: 


Henry E. Alexander, 341 Madison Avenue, New York 17, N. Y. 
Anthony J. Bonfiglio, 504 McDonald Avenue, Brooklyn 4, N. Y. 
Julius Feinstein, 150 Broadway, New York 38, N. Y. 

John J. Finn, 85-11 3rd Avenue, Brooklyn 9, N. Y. 

William B. Jacobs, 26 Court Street, Brooklyn 1, N. Y. 

Lee D. Jaffin, U. S. Courthouse, Washington St., Brooklyn 1, N. Y. 
Alvin Kaplan, 1123 Broadway, New York City, New York 
Norman Meltzer, 32 Broadway, New York 5, New York 
Robert W. Pruzan, 32 Court Street, Brooklyn 1, N. Y. 

Nathaniel Roven, 32 Broadway, New York 5, N. Y. 

Eli Wager, 26 Court Street, Brooklyn 1, N. Y. 

Herbert J. Slater, 16 Court Street, Brooklyn 1, N. Y. 


The Committee on Admissions has received the following applications 
for membership published pursuant to Art. II, Sec. 2, of the By-Laws: 


Active: 


John C. Corbett, 66 Court Street, Brooklyn 1, N. Y. 
George C. Findlay, 256 Hancock Street, Brooklyn 1, N. Y. 
Morris J. Stein, 66 Court Street, Brooklyn 1, N. Y. 
Abraham Umanov, 225 Broadway, New York 7, N. Y. 


Junior: 


Jerome L. Avedon, 164 Montague Street, Brooklyn 1, N. Y. 
Joseph Bonacore, 44 Court Street, Brooklyn 1, N. Y. 

Anthony A. Caracciolo, 44 Court Street, Brooklyn 1, N. Y. 
Edward M. Cohen, 492 Sheffield Avenue, Brooklyn 7, N. Y. 
Leonard R. Fodera, 50 Court Street, Brooklyn 1, N. Y. 
Meyer Goldman, 15 Park Row, New York City, N. Y. 

Marie L. McCann, Federal Building, Washington St., Brooklyn 
Stanley Ross, 8674 24th Ave., Brooklyn 14, N. Y. 

Vincent V. Savoca, 957 Kings Highway, Brooklyn, N. Y. 
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Changes may have occurred since that policy 
was issued. With the passing of years real estate 
valuations have increased. Developments and 
improvements have changed the character of 
neighborhoods. Additions or alterations may 
have made the property worth more today. 


As you know, recovery on any policy is limited 
to its face value. Why not take the wise precau- 
tion of bringing that policy up to date? The one- 
time cost of the additional insurance will not 
exceed $3 per thousand. 


TITLE GUARANTEE 
W@W and Trust Company 


HEAD OFFICE: 176 BROADWAY, N. Y. 38 - WOrth 4-1000 


TITLE INSURANCE IN NEW YORK, NEW JERSEY, CONNECTICUT, 
MASSACHUSETTS, MAINE, VERMONT, GEORGIA 





TITLE INSURANCE 
throughout 
CONNECTICUT 


NEW JERSEY MASSACHUSETTS 
FLORIDA UTAH 


(Other States by Referral) 


NEW YORK 


OFFICES 
90-14 161s STREET 
370 OLD COUNTRY ROAD 
17 SOUTH BROADWAY 


28 WASHINGTON STREET - EAST ORANGE, N. J. 








